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The Supreme Court has called military justice a systemof justice separgtaispmdencein  Legislative Attorney
the civilian courtsMembers of the Armed Forces are subjectto rules, orders, proceedings,
consequences different fromthe rights and obligatidtisair civilian counterpartgccordingly,

it might be said that discipline is as impant as liberty interests the military justice system.
The Constitution specifically exempts military members accused of a crime from the Fifth
Amendment right toa grand jury indictment, fromwhich the Supreme Court has inferred tr
no right to aivil jury in courtsmartial. However, in part because of the different standards
provided in courtsmartial, their jurisdiction is limited to those persons and offenses the milite
has a legitimate interestin regulating.

Jonathan M. Gaffney
Legislative Attorney

Congress enacted thlaiform Code of Military JusticelCMJ) under itsconstitutionahuthority to provide for discipling
the land and navalforcd2residents have implemented the UCMJ through the Manual for @dartsl (MCM). The
MCM contains the Rules for Courtdartial (R.C.M.), the Military Rugs of Evidence (Mil. R. Evid.and the punitive
articles ofthe UCMJ, with commentary. The MCM covers almostall aspects of military law.

The UCMJ gives courmartial jurisdiction eer servicemembers as well as several other categories of individuals connected
to the uniformed serviceShere aréhree types of coursiartial: (1) summary cowrnartial(for minor offenses)2) special
courtmartial(for offenses tantamountto misdeamors)and (3) general coumartial(for offenses tantamount to felonies)

While the R.C.M. and the Mil. R. Evigre applicable to allcourdsartial, the jurisdiction and authorized punishmeaty

among the different types.

A number of concerns relag to military justice led Congress in 2016 to enact the Military Justice Actof 2016 (MJA),

which madesweeping changes tothe UCMJ. The UCMJ provides the basic framework for the military justice systemand
defines offenses subject to trial by comatial. Proponents of reformhave for decades advocated changes relating to

military jurisdiction; pretrial, trial, and postial process; over chargingourtmartial paneselectionand appellate review.

A perennialconcernhas beentheperceptormofak o f complete judicial independen
over courtamartial, in part by choosing which charges to prefer againstwhomand by exercisitrgpadstmency. One

major recent concern has beenthe handling of sexual assaslircsemilitary. Congress enacted the MJA and other
amendments to the UCMJ to address some oftheseissues.

This report provides an overview of the military justice systemand the reforms enacted through the MJA and other
legislation. It begins with a glcussion of due process followed by a background of constitutional underpinnings for the
military justice system and Congress’s role 1in ett. It f
forth in the punitive articles of the@MJ, and the three types of counartial. The report continues with overviews of

pretrial and trial process, sentencing and{astprocess, and appellate proced urée report concludes withtable

comparing selected constitutional protections ag #pply in general courtsartial with those that operate in federal

criminal court.
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First, the amendments expand and solidify the role of military judgtseidmerican

military justice systemAlthough commanders continue to play a critical role in military
justice, military judges will not only be able to address issues raised before charges are
referred to a cousnartial, but will also have the final saythe disposition ofthe court

1 NationalDefense Authorization Act for F¥X017,Pub. L. No.114-328, div. E, 88 50015542,130 Stat. 200894
(2016), codifiedat 10 U.S.C. 8§ 8@K6a.The changes did not take effect until January 1, 2019.

2 Chapter 47 of title 10, U.S. Code, 10 U.S.C. §§ -®@Ba (2019).

3 David A. SchlueterReforming Militay Justice: An Analysis olié Military Justice Act Of 201,89 Sr. MARY’SL.J.
1,14-16 (2017)describing various proposals for reforming the military justice system).

4 SeeMILITARY JUSTICE CASES ANDMATERIALS 783 (Eugene R. Fidell, et al., eds., 2d ed. 2012) (commenting thatthe
lack of fixed term of office for military judges could give riseatdeast the perception of a lack of judicial
independence).

5 Schlueter supranote3, at 15.

61d. at 13 (notingthaCongressmended the UCMJ i8013, 2014 and 2015, to address issues related to sexual
assault). For information about legislative action to address sexual assault in the military duringthed 184"
CongressesseeCRS Report R43168Jilitary Sexual Assault: Chronology of Activity in the 11-3th4th Congresses
and Related Resourcdsy Barbara Salazar Torreon and Carla Y. D&astra For an overview of the issuseeCRS
Report R44944Military Sexual Assault: A Framework for Congressional OversightKristy N. Kamarck and
Barbara Salazar TorreoRor current legislative activitgeeCRS Report R4610FY2020 National Defense
Authorization Act: Selected Military Personnel Issuasordinated by Bryce H. P. Mendez

7 Schlueter supranote3, at 1316 (explainingimpetus for military justice reform). As amended by the MJA, Art. 146

of the UCMJ establishes a new Military Justice Review Panelwith the task of reviewing the military justice system
every eight years. 10 U.S.C. § 9462019, Congress tasked DOD with studying an alternative military justice system
that would shift some couthartial decisionsin many cases from the commander to a legal advisor outside the chain of
command. National Defense Authorization Act for FY20R0b. L. N0.116-928540F, 133 Stat. 1367 (2019).

8 Schlueter supranote3, at 18.

9 REPORT OF THEMILITARY JUSTICEREVIEW GROUP(2015) (hereinafteMJRGREP.), available at
https://dacipad.whs.mil/images/P ublicFR®ading_ Room/04_Reports/03_DoD_Reports_Regs_Surveys/
DoD_MJRG_Report/MIJRG_Report_Partl_20151222.pdf
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martial by i1issuing the “judgment in a case, af°t
her limited review of the cowartial. Second, the changes demonstrate the continuing

view that the military justice system shoufbre closely parallel the federal criminal

justice model. Throughout, it is clear that new procedures, and even terminuiogr

federal practice. Andhird, Congress completely reorganized the punitive articles,

amended a significantnumberofthosetai c 1 es, and “migrated” a large
from coverage under Article 134, to new punitive articles. Collectively, these changes, and

others, signal an extreme makeover of American military justice.
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10 schlueter supranote3, at 9.
11U.s. ConsT. amends. X.

12 SeeCONG. RESEARCHSERVICE, THE CONSTITUTION GF THEUNITED STATES OFAMERICA: ANALYSIS AND
INTERPRETATION1534 (Centennial ed. 2013).

13 SeaWAYNE R. LAFAVE, SUBSTANTIVE CRIMINAL LAW §1.2(e) (2d ed. 2003).

14 MANUAL FOR COURTSMARTIAL, UNITEDSTATESI-1 (201 9) (hereinafter \WeWMjo (“The purp
promote justice, to assist in maintaining good order and discipline in the armed forces, to promote efficiency and

effectiveness in the military establishment, and thereby to
15 Mathews vEldridge, 424 U.S. 319, 333 (1976).
161d. at 335.

17 United States v. Weiss, 510 U.S. 163, 178(1994) (finding no military due process right to military judge with
fixed term of office).
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prosecution. Criminal proceedings provide both
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constitutional 7rights t hTahte tdaikfef eprleanccee so uitns ipdeo cte
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The Supreme Court has called military justice a
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infefrrroemd t hat theaé¢noertpht to amanPHdWguewy, in co
part because of the diffmerenal sttahdiar djsumpirsodii dte
those persons and offenses the ?military has a |1

Militar yMaGoturatls

The Constitution, e f plgei wicdse Cfoonrg rtehses ctohmemopmo we r
support, aAdme ¢ gffbnt emahes the Pr®€bidEnof Comeman

18425 U.S. 25, 4314 (1976).
19DAVID . A. SCHLEUTER, MILITARY CRIMINAL JUSTICES 1-1(C) (9th ed. 2015).
201d. at § T1(A)

2lParker v. Levy, 41 Justdsmditary3osiety,hasheer asociety dpardfror ¢ivilian society, so

‘[ m] il i.fsa prisprudence which exisseparate and apart from the lawwhich governs in our federal judicial

establishment ’(citing Burns v. Wilson, 346 U.S. 137, 140 (19%3)

22United States v. Watsgb9 M.J. 415, 416 (C.A.A.F. 2011) (citiarker, 417 U.S. at 733).

23 SeeXCHLEUTER, supranote19,81-1 ; Curry v. Sec’y of Army, 595 F.2d 873, 88G¢
of the UCMJ with respect to courhartid proceedings represent a congressional attempt to accommodate the interests

of justice, on the one hand, with the demands for an efficientdaells ¢ i pl i ned military, on the otk
2US.CoNST amend. V (“No person s harbtherviseinfameds drime, unleassosave r f or a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in

actual service in time of War or public danger D

25 See Ex partdlilligan, 71 U.S.(4 Wall.) 2 (1866). Congress has, in article 32, UCMJ, provided foeaial hearing
that performs the same basic function asa grand JWyJ.S.C.8§ 832 (2017)Court-martial panels consist of a
military judge andin some caseseveral panel members, who function similarly to ajury.

26 UnitedStategxrel.,.Tot h v. Quarles, 350 U.S. 11, 15 (1955) (“[T]lhe p
regulate ‘the land and nav anartlljrisdicthn td personswhd aresacteally t o rest rict
members or part of the armed forces [because] any expansionofcaurt t i al jurisdiction .. necessa

the jurisdiction of federal courts set up under Article Il of the Constitution where persons on tsiararended with
more constitutional safeguards than in military tribunals.

27U.S. CONST. pmbl
281d.art.1 88, cls. 1+14 (War Powes).

2
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Jurisdiction

The UCMJ] gmasesiebujrursisdictdiasn wevedr asenseiveamd mb
categories of individuals, includAnmedeFor eds me
entitl®¥rde ttior epda ymembdbe ¢ 5 v ® f caornep ohnoesinpti taahlmizled ar y

hospital; persons in custody of tnhaer tenaalle;t sry s e
and midsthipmens ermembeascaddmitcqhe National Oceani
Adminostmaadi Public Health Service and other org
the military,; enemy prisoanmdiwifd walrs ilme karmsgiondgy
of the eight categories enumer attheed Tirne aAr ma tl eo 4
Prisone®whofviWalrat e; tahned Ispeowr waidiingsw aorr ac companying
military“inn ttihme foifelddecl ar o¢p ew @*tTikdmprovontamegenc

291d. art.11 §2, cl. 1.
301d.art.1 §8, cl. 14.
31 SeeDynes v. Hoover61 U.S. (How.) 65 (18%).

32 SeaWILLIAM WINTHROP, WINTHROP'S MILITARY LAW AND PRECEDENTS48-49 (2d. ed. 1920jdescribing courts
martial as‘instrumentalities of the executive powprovided by Congress for the President as Commainéehief, to
aid him in properly commanding the army and nawng enforcing discipline theréih(emphasis in original).

33U.S.ConsT art. 1, § 8, cl. 14.
34 MCM, supranotel4. Thecurrent version is the 201 @ligion.

35The President establishes rules of procedures and rules of evidence fomeartits as authorized by Art. 36,

ucMJ , 10 U.S. C. § 836. The r e gudppythe principlesoflawandtheruleslofe ¢ xt ent p
evidence gemrally recognized in the trial of criminal cases in the United States district colmtsnay not beontrary

to orinconsistent withhe UCMJ.Id.

36 Each military service supplementsthe MCM to meet its individual needs. The Army has Army Regulationt B¢
Navy and Marine Corps have the Manual for the Judge Advocate General; and Foecgithas Air Force Instruction
51-201.

37 The term servicemembers, as used in this report, includes uniformed members of the U.S. Army, U.S. Marine Corps,
U.S. Navy, US. Air Force, U.S. Space Force, and the U.S. Coast Guard, whether or not it is serving as part of the
Navy. It also includes members of the National Guard and Air National Guard when in federal service.

38 The NavyMarines Court of Criminal Appeals recepfbund that, although it is constitutional to subject military
retireesto UCMJ jurisdiction, the disparity in treatment between regular component retirees and reserve retirees
amountsto an unconstitutional violationto the right of equal protectionetBtates v. Begani- M.J. ----, 2019 WL
3542910 (NM. Ct. Crim. App. 2019).

39 Convention Relative to the Treatment of Prisoners of War, done av&éugust 12,1949, 6 U.S.T. 3318
U.N.T.S135.

40 Art. 2, UCMJ; 10 U.S.C. § 802(a)(10).
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encompassing the periodbjedtti meo walicetnisvteblayi nwe 5 ¢
per fotrimings ucduay ofi fne, td,meo b ettthacveenl ctlianses.

Types o f-MaCrotuiratls

Conghaeaeessst ablished tmmaed¢ iaypeé lmhgaommbty(2dPuspec:
c ownratr tainal ,( 3 ) gmaretY Whil Iceo utrhte R. C. M. apptlby talhd Mi |
coumastial, the jurisdiction andf iat dowtThegpe pun-
function of trhaer tsivgmimainspytticoy vardg ifle n s e ¢ wmmder a s -
proc adnfdcleor oughly and impartiall yyennguimg {thto |
t henterests of both the Government and™the accu
Special and-npaerntgmadl adod er mo r ea nsde rc iaonm irnep fosfseewn & re es

punis htmhetnktes pr ooetthosgrer mbune@dloynpgleenxeer al court s

martial have jurisdiction over sexual assault o
(r aped)(,b)l (sexual assault), 120b(a) (r#®pe of a o

4l United States v. Averettdl C.M.R. 363,365C.M.A.1970( i nt er pr ¢ i me tosefeitomandeclared
by Congress

42Ppyb, L. No. 109-364, div. A, title V, §552,120 Stat. 2217 2 0 0 6 ) . “Contingency operation” 1is
101 (a)(13) to mean -(Adsdesignatedtby theySecoepary of Defdnse as an aperation in which

members of the armed forces are or may become involved inmiditdions, operations, or hostilities against an

enemy of the United States or against an opposing military force; or (B) results in the call or order to, or retention on,

active duty of members of the uniformed services under section 688, 12301(a), 12302, 12304a, 12305, or 12406

of thistitle, chapter 13 of [title 10], section 712 1 of title 14, or any other provision of lawduring a war or during a
national emergency declared by the President or Congress.

43 seeSolorio v. United States, 483U.835,4464 1 (1 9 8 7) (Callahanw.Parket, 395 U.6. 258 (195%)

”

few articles in the UCMJ] apply to “any person and are thus
the UCMJ. These include spying (Art. 103, UCMJ; 10 U.S.©08), aiding the enemy (Art. 103b, UCMJ; 10 U.S.C.
§903b), and violations of the law of war (Art. 18, UCMJ; 10 U.S.C. §818).

44 For information about different types of reserve serdeeCRS Report RL3080Reserve Component Personnel
Issues: Questions and Answerng Lawrence Kapp and Barbara Salazar Torreon

45 Art. 2(a)(3), UCMJ;10 U.S.C. § 802(a)(3).

46 schluetersupranote3, at 2223 (noting appellate court decisions creating gap United Statesv. Wolpert, 75
M.J. 777 782(A. Ct. Crim. App. 2016)United Statesv. Spradley, 41 M.J. 827N Ct. Crim. App.1995).

47 Art. 16, UCMJ; 10 U.S.C. § 816.
48R.C.M. 1301(b).

49 Art. 18(c), UCMJ; 10 U.S.C. § 818(c). Accused found guilty of these offenses or conspiracy to commit these
offenses are subject to mandatdigmissal or dishonorable discharget. 56, UCMJ; D U.S.C. § 856.

”
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50 Art. 20, UCMJ; 10 U.S.C. § 820.

511d. Pay grade E4 consists of corporals or specialists (Army), petty officétslass (Navy), corporals (Marines), and
senior airmen (Air Force).

52R.C.M. 1301; Art 20, UCMJ; 10 U.S.C. § 820.
53 Art. 16,UCMJ; 10 U.S.C. § 816.

54 Art. 20, UCMJ; 10 U.S.C. § 820.

55 Middendorf v. Henry, 425 U.S. 25 (1976).

56 Art. 20, UCMJ; 10 U.S.C. § 820.

57 Art. 20, UCMJ; 10 U.S.C. § 820(b).

58 Arts. 16 & 19, UCMJ; 10 U.S.C. §8§ 816, 819; R.C.M. 201(f)(2)(A). Capital offerasedefined by R.C.M. 103(4),

for which there is not a mandated punishment in excess of the punitive power of a specialaiatmay be referred
and tried by a special counbartial. R.C.M. 201(f)(2)(C).

59 The accused hasthe right to choose whetihbe tried by a military judge alone or a military judge and members.
Art. 16, UCMJ; 10 U.S.C. § 816(c). The option for atrial by members only was eliminatedin th&kEA. The

MJA also increased the size of the panel from three members tddolnlisted servicemembers may request that the
member s’ panel include Wheheverpossitle, membessenust not bR appaindd wh® dre3 .
junior to the accused in rank or grade. Art. 25, UCMJ; 10 U.S.C. § 825.

60 Art. 19, UCMJ; 10 U.S.C. 819; R.C.M. 201(f)(2)(B).

61 Art. 19(a), UCMJ; 10 U.S.C. § 819(a).

62 Art. 19, UCMJ; 10 U.S.C. § 819(b).
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63 Art. 19, UCMJ; 10 U.S.C. § 819(c).

64 Art. 52, UCMJ; 10 U.S.C. § 852.

65R.C.M. 921(c).

66 R.C.M. 901(d)(4)(A).

67 Art. 52, UCMJ; 10 U.S.C. § 852.

68 Art. 52, UCMJ; 10 U.S.C. § 852; Art. 53, UCMJ; 10 U.S.C. § 853.
69 Art. 16, UCMJ; 10 U.S.C. § 816(c). Prior to the MJA, panels consisted of no fewer than five members.
70 Art. 25a, UCMJ; 10 U.S.C. § 825a.

"L Art.52,UCMJ; 10 U.S.C. § 852.

72 Art. 18, UCMJ; 10 U.S.C. § 818;R.C.M. 1003.

73 Art. 38, UCMJ; 10 U.S.C. § 838; R.C.M. 901(d)(4)(A).

AR. C. M. 1004. In cases where the death penalty is sought , t
to adefense counsel who isteed in the applicable law. Art. 27, UCMJ; 10 U.S.C. § 827(d).

S Art. 53, UCMJ; 10 U.S.C. § 853.
"8 Art.52,UCMJ; 10 U.S.C. § 852.
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Types of Offenses

Coumas t i“mill ttrayr ywhifdknsatweed he punitive articles

codified §879I8 &Jntdi ICiotfafreythaese a civilian analog,
exclusive ,t os uuchhe ansi lfidiallfGhE8CMb obelonrnnztow dtelre Pr
prescribe tthha tpcunmairsthinaelntmsay i mpose within the 11
Congr8As sadneedn by t he -Md rAt i 4 Inpioss etuoqp tni s hment t hat
sufficient, but not greater than necessary, to

discipline in the ar med af onrucmédbse,r tod k if mg tionrtso] .c on
Ac ownratr t i al s may it efyweramboefrf ens es n oitn stpheec ioftihcearl 1y ¢
punitivtehraough tthhee Guesnee+BafIMIATrArit&PIEd ¢ Ge3mMer al Ar t i
defines as offenses all unéddgmeondedsconducegla
the prejudice of good ordetr(azidd cdbinsdaricptl ionfe ai nn att
bring discredit "apad fic(rBijnee sa rammedd offofrecnesse,s not capi
subjecthis chdpThesmapfidbegwtimkenecbgnizance of
special, or summary court martial , ®Theording to
Ar med Hevec¢tthseed hir driccdlfed gboyasmimilate state an
for which there 1s noinanoarbdoegrmp emaerrtdionelr fjnu rtihsed i ECt
The MJA amended Art i ¢lrei mles4 atnod doeffifiennes mtsH an dtde rcma p
conduct committed &uhtasti dveo utlhde ccltbnnimseteidtruStoed f e m s e n
if the conduct had been engaged in within the s
United. PTkitretsent for ttmhkecmdinhgeawsaps poaamti hrough
the WWBrbetdioutsdryritextiraml condwdterwahenothicldapgoa
Articdeltli3sd analogfofiendfedppdh lextt rbabtfe® ritorially

Ot herwise, the government had tgnothanky fhderal
el ementtsheo febletr adt e imeaduct was prejudicial of
disciplinetor séwumdoediytitthg e f Art d cPwbd 1 3 4

The MJIA added four new offencsuwts at onoufnfbeeny wosfi t i v e
t hhmad preesncunudteerd ASTihel e e w3adrfef ens e s

7 Military -specific offenses include mutiny or sedition (Art. 94, UCMJ); insubordinate contact (Art. 91, UCMJ);
failure to doey an order (Art. 92, UCMJ); cruelty and maltreatment (Art. 93, UCMJ); and misconduct as a prisoner
(Art. 105, UCMJ).

78 Art. 56, UCMJ; 10 U.S.C. § 856.
" Art. 56, UCMJ; 10 U.S.C. § 856(c). Congressin 2019 directed the Secretary of Defense to dewkiloging
guidelines on sentenckx all UCMJ offensesPub. .L. No. 116-928537,133 Stat. 13682019), codifiedat 10 U.S.C.
§ 856 note.
80 Art. 134, UCMJ; 10 U.S.C. § 934.
81

Id.
82 ecial maritime andterritorial jurisdiction of the United Stasedefined in 18 U.S.C. § 7.
83 MJRG Rep.supranote9,at987 e x pl aining t he recommen dewide applisapilityof e
federal offenses charged under clause 3 [of Article
84

Id.
8.

86 Schluetersupranote3, at 93. The enumeration of offenses previously charged under Article 134 meansthat the
government will no longer need to prove that the conduct discredits the Armed Forces or is prejudicial to discipline.
SeeMJRG Rep.supranote9, at 987.
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1
1

Article 93a, Prohibited Activities with Mili
Position of’” Special Trust

Article 121a, Fraudulent Use o€s€redit Car ds
De v ;8 ¢ s

Article 123, Offenses Cqolhacnedr ning Gover nment
Article 1239, Retaliation

NewdgdifieprevfilompeonndentlR4t i osdobluidd t at i on,
misprision o f%sau bsoerrniaotuisdfioafdbffeenpsoef,f u*oylaslt st @tt ieane n t

of j®¥ptevention of aut hBpulkkleidec sred Popmadsod®kf pemwmpes,
vi o l%otri oens ¢ a p e °Fbrroi lacmugs t'¥odkdayfl h a'p?p t sl@ans, s ¥ul t |
domesticl®wumnwngdg®akicl,d e n dlbanngde rbmreenatc h o f Ghedical qu
Some of these bd fecansmisldidtrlhawdy mifghetn s es I clude mi
of fenses by or t o WwWhrfdf ean sseesn tiinhWdolnh prodrm gl oopoaksoisuetrs, , o f
of filadwearing unaufthorized insignia

8710 U.S.C. § 893a (prohibitiigappropriate physical intimagws defined in regulation, between recruiters and
applicants for militay service, between drill instructors andtrainees, and between faculty and staff of the service
academies and cadets or midshipmen).

88 Art.
89 Art.
O Art.
9L Art.
92 Art
9 Art
%4 Art
9 Art.
%6 Art.
97 Art.
9B Art.
99 Art.
100 At
101 Art

108 A rt
109 Art

121a,UCMJ; 10 U.S.C. § 921a.

123,UCMJ; 10 U.S.C. § 923.

132, UCMJ; 10 U.S.C. 932 (protectifor witnesses, victims, and other persons who report criminal agtivity
82,UCMJ; 10 U.S.C. § 882.

.131c,UCMJ; 10 U.S.C. § 931c.
.131a,UCMJ; 10 U.S.C. § 931a.
.107,UCMJ; 10 U.S.C. § 907.

131b, UCMJ; 10 U.S.C. §931h.
131e,UCMJ; 10 U.S.C. § 931e.
104, UCMJ; 10 U.S.C. § 904.
107a, UCMJ; 10 U.S.C. § 907a.
87b, UCMJ; 10 U.S.C. § 887h.

.124a,UCMJ; 10 U.S.C. § 924a.
.124b, UCMJ; 10 U.S.C. § 924b.
102 Art,
103 Art,
104 Art,
105 Art,
106 Art,
107 Art.

125,UCMJ; 10 U.S.C. § 925.

126, UCMJ; 10 U.S.C. § 926.

128,UCMJ; 10 U.S.C. § 928.

128b, UCMJ; 10 U.S.C. §928b.

129, UCMJ; 10 U.S.C. § 929.

119b, UCMJ; 10 U.S.C. § 919b. For a complete list, see Schlgtgranote3, at 94105.

.84,UCMJ; 10 U.S.C. § 884.
.87,UCMJ; 10 U.S.C. § 887.

110 Arts. 9595a, UCMJ; 10 U.S.C. §§ 89%5a.

111 Art,
112 art,
113 Art,

105a, UCMJ; 10 U.S.C. § 905a.
106, UCMJ;10 U.S.C.§ 906.
106a, UCMJ; 10 U.S.C8 906a.
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The MIA also amended Article 79 -twchudbddrize th
of fem*Thss owhangattpernodveidde notice bglmmedssothbet t
a |l eisnscelruded of ffe neslee mesn tas—soofb tatng toofoffefnesnes e s ¢ har g
Articlebel 3drwametghhitn ot her pusintcilvued eadf>®hfefleenss eas 1 e
refwam comdiviesracdbd e because the firtshtatt wheclause
of fenmsldi s credit t hbep ma jmedi cfioarlc etso ogrebdmentder and
noarticwhathedaennyft lnifn e numer at e ®Phiinsi t meempm rtwh atl es
to thsesuMhApPf fenstelse choausl ids nfolde shsmec nl wmidce tdT looef foem s e s .
no@axhaulsitsitveof deisnicglniadeedd ofefsesmsres now provided
MCMnay reduce the ¢ hfaargetsk e thshamiwdéc o e Hdd c®2c cr weni nal
liaBility.

Invest agat Char ging

The feiprsitn sthe military justice syshem is the pr
commander o rmaoyt hieers uvaechcaunsgeer s hbpé¢ct to a prelimin
under ,Arwth.s ¢3h bagr amdi dj uthye n r enfacritrifadr t or c@ohr t

Preliminary Inquiry

When a servicemember has r1reporsteciddnyatceo mmitted a
commander will cionnqdétidrhyi.8 pmghtcdaimdaxy mination of
chaggeowdhich variesdeimenddeinmg homntdh & coofpfeens e (s ) al
of thaend¢ asm investigative r1epotf’Membe summfartyheof

command male ciomdaisctti g a tciaosne so,r , miilni tcaornyp laenxd c i vi |l
enfor od Midmaigaolnsd #328Qn ciat ve st i gevodenget hrvd the 1ingqu
complete, the commander can choose to dispose o
(2imitadmingstr¢3yci mppudmpgndl Pruednt preferring

charogres(,5) forwarding to a higher authority for

14 Art. 79, UCMJ; 10 U.S.C. § 879.
1I5MJIRG Rep.supranote9, at 680.

1161d. at 678.

Uidat 680 (explaining that “[clonvening authorities [may] r
t he accused’s misconduct , instead of having to file additio
accused toexcessivefyr e at er c¢criminal liability?”).

118R.C.M. 303. A commander who receives a report of arstated offense by a servicemember in her chain of

command is to refer the report to the appropriate military criminal investigative organizdti¢discussion).

1191d. (discussion).

1204, (discussion).

121 Administrative action caninclude c ouns el ing, admonition, reprimand, exhort a
reproach, rebuke, extra military instructothermhingsor t he admini

R.C.M. 306(c)(2). Administrative discharge may also be considered where warrahtlikcussion).
122 Art. 15,UCMJ; 10 U.S.C. § 815.
123R.C.M. 306(c)(5).
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Preferral of Charges

The first f ormmarlt isatle,p pirne fae rcroaulr tof charges, ¢ on:s
containing the ¢ h¥agaisn satn dt hsapceacui sf e sc cadicuilscflirhgeei g n t |
shd® 8 nder oath before. auvtbommizssd otnd¥T bdiifniicsetrer
accuss eidmnmediate commander must©isnfsoomm e pracu d
aftearthpypTHreraerfecdbcat dpibgs cmabdyucat emdi ,of ary judge
s ome c amaecgsi shityreaastice w riemuestt bpdtomvas ,s s ear ch warr a
orders for elecfriolhecappmminment ioemsan individu:
of a ,vioat immt tprestorditnede tt o, mental capacity of
f o r viidmodhdlu 1% e 1

Referral of Charges

After preferral of cHmayg el herm c otnlvechaferg t yptels o o if
coumdstial:s pseyammnalg ¢*hTehrea Is.er i ousness of the offen
det er mi ype obnhaerctoivarltt The convening sawfthiooiidmt mu s
legal auwihlolr igeyneamall 1y be the commdasder of the
assi'g?hadt hes ceerxaeslatefd of fenses tcotmeni f tetHdeimithemU
hawa opportunity t o etxoprpersoss evciudtwes ctramer ttoofa flve hoestehienr
a civilitahn jacB®Hddiwheowictim prefers prosecution
commander or c¢ onmuwdontiinfgy atuhteh oarpiptryopriate aut horit
of the decision by those aut*horities to prosecu

Article 32 Hearing

Pricaonteoning a-mpengmal imonasyrkl@iihbieagdr ing
known as an Ar ¢ i otéoe neBn2s uhreea rtihnagt, t he %A i s a basis

24« A specification is a plain, concise, and definite stateme
R.C.M. 307(c)(3).

25« Any person subject to the UCMI] may prefer charges [as t he
126R.C.M. 307(b).

127 Art. 30, UCMJ; 10 U.S.C. § 830(c); R.C.M. 308.

128 Art, 30a, UCMJ; 10 U.S.C. § 830a (added by the MJA and amendedtby.. No.116-92§ 531, 133 Stat. 1359
(2019)); R.C.M. 309. Recipi¢r of a subpoena or order to provide electronic communications may request the military
judge to quash the subpoena or order. R.C.M. 309(b)(3).

129R.C.M.504. Persons authorized to act as convening authorities for anartsal are set forth in Arts. 224,
UCMJ; 10 U.S.C. 88 8224.

WReferral is the convening a
coutmar tial.” Art . 34, ucCcMIJ ; 1
181R.C.M. 401(c).

182R.C.M. 103(6).

133R.C.M. 306(e).

134|d.

13Art. 32, UCMJ; 10 U.S.C. § 832; R.C.M. 405.

136 Art. 32, UCMJ; 10 U.S.C. § 832As revisedn the MJA the preliminary hearing officas charged with (1) deciding
whether the specification alleges an UCMffense, (2) determining whether there is ptadbacause to believe that the
accused committed the offen$8) determining whethdhe conveningauthority has jurisdizch over the offense and
theaccused, and (4) providinge convening authority wita recommendation for dispositiafithe charges.

ut hority’s ord
0 U.Ss.C. § 834
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a
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s ¢ ommietntseed naont ocfhfmrgg eod.f itclea aldat rec'Smmemar g e s
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Once thehAnt sa ke mpWledatmogf, f itcheer make o®nse ¢ ommbandat
conveninpglagthoadviysorinTther heg gphoredd msgotalude hor i

with a for mal wr ittene rAcectdndnle nUddvt)ei goand,H iekmnga wn  a s
disposition ocfo ntvheen icnhgahaguetshle tTehreymi nes whether t o
martial or di miss the charges

Ancillary Matters

A numbe¢rtheaf i ssues may arise in the pretrial pha
deter mining wphreetthreira It acnadsnfpierseemenngt .whe tthlee t he ac
mental capacity to stand trial

2 11IODEUDPOPOEUDPOOwW EUUDPOT woUIT UUDPOODOT

Servibemsmare entitled to Fif-i hc AmettrBmeénbvbapr ot e
the inherently coer c Qo egrve s soi npnretohtef dd@MIh e mi | i

137R.C.M. 405(d)(1). A commissioned officer is amember of the uniformed services not in an enlisted pay grade and
includes a commissioned warrant officer (10 U.S.C. §101).

138 Art. 32(d), UCMJ; 10 U.S.C. § 832(d).

139 Art. 32(d), UCMJ; 10 U.S.C. § 832(d); RME. 405(f). SeeUnited States v. Davis, 64 M.J. 445 (2007).

140R.C.M. 405(g). The judge may exclude the victim from the proceeding only in circumstances where a similarly
situated victim would be excluded at trikd.

141 Art. 32(d)(3), UCMJ; 10 U.S.C. § 83a)(3).

142 Art. 32(c)(3), UCMJ; 10 U.S.C. § 832(c)(3).

143 Art. 32(f), UCMJ; 10 U.S.C. § 832(F).

144 Article 33, UCMJ, requires the President to direct the Secretary of Defense, in coordination with the Secretary of
Homeland Security, to issuenon-binding guidaace regarding factorsthat commanders, convening authorities, staff
judge advocates, and judge advocates should take into account when exercising their duties with respect to disposition

of charges and specificationsin the intexdgtistice and discipti e 10°U.S.C. § 833T he guidance is locatedin
Appendix 2.1 of the MCMsupranotel4.

14535eaMil. R. Evid. 304(a)(1)(A) (defininginvoluntary staterm t t o mean “a st at ement obtained
self-incrimination privilege or Due Process Clause of the Fifth Amendment to the United States Constitution, Article

31, or through the use of coercion, SupreineGofiruhhs nevarhieldue nc e, or
that “the Fifth Amen dinmecnrti’nsi mpartiivad e.ge. agappbtesedf its own
that it need not decide the issue because the MCM applies it and military appellate courts havedidresBupreme

Court’s Fifth Amendment cases to militaryni*@394)rrogations. D

146 MODERNMILITARY JUSTICE152 (Gregory E. Maggs and Lisa M. Schenck, eds. 2d ed. 2015).
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right to freedom from coercion Wsimnghentorroga
f amiMiiraamam@nriengqgui r ed for interrogat8Tohre soef civilia
Article 31(b) war minmnyg solfafweceiméloguiceangd nt or discip
int er #bogfas taisgwhto need not beeemnn i¢cbe®OHy aowarni
warning 1incl udetshen ontaithfwircaactaifietshaeto ifroirng,h Xx( 2t)oa wmd ma i n
(3) the fact thatbea mays esdtvaitdeemrmecnet -mmarddédTamleiyal by ¢ «
right todbdrmbd right to counsel attachesg once t
pref®3Ar €dilure to give a required warning or ot
provide involuntraersyutlithess t¢ mmsl mgs hi weantiod@yc =1

xx Ul T 1 OU®a0QWBHEDW" 6001 bO1 01 00

Apprehension in the military, like arrest in th
cus tiBWpyon reasonable bobkiaf ctodmadi ttd headto fiifdeen spee thsa s n
apprehendmdtiftn, g ae fpfeitcteyr ,of ficer cowmami santonefdficer
of fomember of the military police or others per
apprehend a ¥Na vwa remae mtbP’Ains arpdp@ wmisrieod. anmaeyrl oc cur b
written notibe, nbad cionaeBmpynecessary.

147 Art. 31, UCMJ; 10 U.S.C. § 831.

148 Miranda v. Arizona, 384 U.S. 436, 489 (1966) (observing that the requirement to inform the accused of his right to
stay silent and to warn that statements may be used against him had long been provided in the UCMJ).

149 casual conversations conductedin other than an official capacity do not require an Article 31 WAOTIERN

MILITARY JUSTICE, supranotel467,at158 (citing United Statesv. Duga, 10 M.J. 206 (C.M.A. 1981); United Statesv.

Loukas, 29 M.J. 385 (C.M.A. 1990); United Statesv. Jones, 73 M.J. 357 (C.A.A.F. 2014)); United Statesv. Ramos, 76

M. J. 372, 374 (C. A. A. F. 2a0rle7 )r e(qsuti ateidn ghtelma t (“l wa ran ipreg sroing hstug
interrogates or requests any statement, (3) froman accused or person suspected of an offense, and (4) the statements
regard the offense of which t he ptinglenesy3M.d at8681{CoArAd~d i s accuse
2014)). The rights warning is also required for some “verba
compulsion to produce certain evidence a servicemember is not ordinarily required to make agaHabBleTER,

supranotel9, § 54(A)(1)

0Whet her a servicemember is a “suspect ” delpercamimittedn whet her
an offense and whether a reasonable person would have considered the servicemember to beSaisUSpEER,

supranotel9, § 54(B)(1) (citing military case law).

Blart . 31(b), UCMJ; 10 U. Sofgersongubj@cttdtiiischapterpnaydnteirabateyqy t hat “ [ n ]
request any statement from, an accused or a person suspected of an offense without first informing him of the nature of

the accusation and advising him that he does not have to make any statememigégamifense of which he is

accused or suspected and that any statement made by him may be used as evidenheragaenstial by court

ma r t see BISMILITARY JUSTICECASES ANDMATERIALS, supranote4, at 987 (comparinlirandarequirements

with Article 31(b)).

152 il R. Evid. 305(c).
158 oHLEUTER, supranotel9, § 5-4(B)(2).

1541d. (describing voluntariness tesid); § 5-4(B)(3) (giving reasons an unwarned statement may nevertheless be
admissible).

155 Art. 7, UCMJ; 10 U.S.C. § 807; R.C.M. 302.

1561d.; R.CM. 302(b)(c); MODERNMILITARY JUSTICE, supranote?, at164 (describingwho may conduct

apprehensions, noting that noncommissioned officers and petty officers should not apprehend an officer unless directed
by a commissioned officer to do so).

157R.C.M. 302(d).

158 Id.
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uired by™seheviceiermee uarsetr aanpopdr se,hsemsdpidc i on o f
committikead swmbjoddfecadret mapyes oPrpeptetimilal 1«
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member to do or reafierdiafirésdm(crg tain act
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(b) The confinee will engage in serious criminal misconddct.

I f the commander approves contricnaiscean £ ofndri ntehme nt
decisi“odRoum ame md% andum.

The R. C. M. also requires that a neutral and det
confinement witchimmed&oefmoetnhite «a¥ wh hethhmee setqui valent

159R.C.M. 304(c). Conditions that may require pretrial restrain include flight risk and danger to the unit, where lesser
forms of restraint are inadequatdODERNMILITARY JUSTICE, supranote1467, at165.

160R.C.M. 305.

161R.C.M. 304.

162 Art. 13, UCMJ; 10 U.S.C. § 813; R.C.M. 304(f).

163 Art, 10, UCMJ; 10 U.S.C. § 810 (as amended by the MJA).
164R.C.M. 305(d).

165R.C.M. 305(h)(2). Somefahe factors which should be considered, according to the R.C.M. 305(h) discussion,
include
(1) the nature and circumstances of the offenses charged or suspected, including extenuating
circumstances;
(2) the weight of the evidence against the confinee;
B8 the confinee’”s ties tdatyemplaymeént finantialresourceg;dnd di ng famil y,
length of residence;
(4) the confinee’s character and mental condition;
(5) the confinee’s service record, including any record
6)t he confinee’s record of appearance at or flight from
similar proceedings; and
(7) the likelihood that the confinee can and will commit further serious criminal misconduct if
allowed to remain at liberty.
166 R.C.M. 305(h)(2)(C).

167R.C.M. 305(i)(1).
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commaoamdon the pers oM Aorfii lai tsacrryv ijcuedngeemboerr ma gi st r
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168 oHLEUTER, supranotel9, § 5-9(D)(1).

169R.C.M. 305(i)(2).

170R.C.M. 305(i)(2)(A). T he victim is entitled to notice that the hearing will take place, but the hearing may not be
unduly delayed to facilditate the victim’s attendance.
171R C.M. 305()).

172 cHLEUTER, supranotel9, § 5-9(E).

IBR. C. M. 305(k). In the event the treatment amounts to pret:
relief,” which ¢ oul dthantimesarved®HLEUTERsupranotekd,8810(D).t i me

174U.s.ConsT.a me n d .Thdright ¢f the people to be secure in theirspers, houses, papers, and effects, against

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue but upon prob&ble cause

United States v. Middleton, 10 M.J. 123,1267 ( C. M. A. 1981) ( “ WhiBilofRights] hawei n pr ot ect
been deemed inapplicable, neither this Court nor the Supreme Court has ever held that the Fourth Amendment does not
shield the American serviceperson.” (citing United States Vv

5 Mil. R. Evid. 31%17.

176 cHLEUTER, supranotel9, § 5-3(A) (noting that the expectation of privacy is limited and the commander has power
to intrudeinto areas under his control).

T7Mil. R. Evid. 315(d) & (f).
178 Mil. R. Evid. 315(d).
9Mil. R. Evid. 315(b)(2).
180 Mil. R. Evid. 315(g).
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As in the civilian context, some prerabahbhkes are r
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installation, v e. scsoenld, u catierdc raasf ta,n amcvalkindgl eof ¢ or
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discipline of the wunit, or gvaenhii?28%Tten. v @aBitsamyp t all at
defined as aneadmwmnmibsldttr akxaménatioon, measaurt uns g d
to account for or contr oM HPorvoepwarm,ycitasrnetandor
inventories conducted for law en,jacmmrdc @ament or di
evnde of c¢cr idmicmavle racedt idwicthay Hbkeimadmndseible at
mar 88 al
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The mental capacity of the acybwes od omay}x uhtawe obre a
conviechdhadatr maglnot tryfartheindi wiudfufaelring from a
defsewadhd¢ b unwmibd ertthoea nnda theer prowfc eedings or conduc
intelligent I®Y nit hehevdhafiend eccapacity or ment al
accusgdeisthonconvening authoridy oxamiddataocry ju
The e xamincaatlaloendR. € BdMemd’,0 6 mutshte gqfnswve rons : (1) at
time of the alleged criminal conduct, did the a

BIMi1l. R. Evid. 314. The Shemostbasiccofstiwtional rileffsurthAmendmente d t hat ©
jur i s pr ud esearchésconducted dutside the judicial process, without prior approval by judge or magistrate,

are per se unreasonable under the Fourth Amendmsutiject only to a few specially establishedavelldelineated

e x ¢ e p tCoolidgey. Néw Hampshire, 403 U.S. 443, 456 (1971) (quoting Katz v. United States, 389 U.S. 347,

357 (1967)); G.M. Leasing Corp. v. United States, 429 U.S. 338,852858 (1977)Such warrant exceptionsinclude

exigent circumstance®@yton v. New York, 448.S. 573,590 (1980)“ st op and frisk” 3%arches (Te
U.S. 1(1968)); searches incident to custodial arrestsifed States v. Robgon, 414 U.S. 218 (1973)); seizures of

contraband “Washingtdna Chnismani 465U.S. 1 (1982pearches and seizures at the bordeited

States v. Rasey, 431 U.S. 606 (1977)).

182\\jl. R. Evid. 314.

183 Mil. R. Evid. 311.

184|d.

185Mil. R. Evid. 313.

185 Mil. R. Evid. 313(b).

187 Mil. R. Evid. 313(c).

188 \Mil. R. Evid. 313;SCHLEUTER, supranotel9, § 53(E)(1).
189R C.M. 909(a).

190R.C.M. 706.
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determanmililonary gddgti ocnmylabe dami 3a4taigeensof t he p
if the’samemsayldiissagual®®d tion

Pretrial and Trial Process

When a convening authority refers c¢charges, t he
the conveni-mgr PSTahti s e« pdd@edtrtal process involves bo
includicnhga ntghee oefx evidence, and the membefls t rial,
special andmagrttehlrda le qcuoi wratl £ n't"—aonfd cpirveisled mtna tj iuarno ros
evidence. The pro-mes’sfiiemdbesngvs ¢hdtd€ecomdt he
chat&and, i f itsh ec @ wsivestieteddn ¢ i n g .

Convening -Mhet Catirt

After referral, the convening awnalradarniatly Wihlel oirsd
must designat-<matr#gat gpel o f snpaetBadnld, doert asiulm t h e
members (for s pemaratli olr) geemeprads icdhiureg sof ficer (
mar t?°®*BHY .convening orwlheetrlema-moairste | P9 ol fme et
special andmgrtmiceala,] tchoeuamislnistbabr yw s jbui dfgnee da n d

regul at iboyn st hies sswecdr e t adreipeasr ¥nfe neta.c h mi l i t ar y

BLIR.C.M. 706(c)(2).
192R.C.M. 706(c)(3) (discussion).
198 R.C.M. 916(b)(2).
194R.C.M. 916(K)(1).

R, €. M. 706 (c)(4). The accused’s mental capacity 1s relevar
limited to, the arraignment, counbartial, and postrial mattersSeeR.C.M. 1107.

196 seeArts. 22-24, UCMJ; 10U.S.C. §8 8224; R.C.M. 504.

WR. C. M. 502(Ca) (2)(A) -naftial dhall deteemine whether ihe accused is praved guilty. . ) .
18geeR. C. M. 918(a) (“The -rpatialstatawhetifei theddcusedis guilt§ of eachcchange and
specification. ”)

19 segdiscussionsuprapage 5 on types of courtsartial and who may convene each type.

200R.C.M. 504(d).

201|d.

202 prts, 26,27, UCMJ; 10 U.S.C. §§ 826, 827; R.C.M. 503.

Congressional Research Senice 17



Military Courts-Martial Under the Military Justice Act of 2016

O
m\
C
C

ne
so 1f th
less the

“ 29 B85 0 00 <e o O

mil it airnyp agnbedlgen & 2! me mber s .

el ment, meanrbee resa coufs btdhl el emagreedl a nd 2h%0

“'C/J"";"OOC} O ® 3 MO E A0 A n

C'UEC'—hm('D
oo T o o ll=]
Qo VY = o0

alone or the case is #fleferred for

OPUEUaw)
Military ju
commissioat

1 U

v,

UE
dg presideanaa ¢8Aa Ing djnutdagacl t“allin &
dt

203R.C.M. 503(a)(1)seealsoR.C.M. 501(a) (prescribing the composition of general and spewiats martial).
204 Art. 25(e)(2), UCMJ; 10 U.S.C. § 825(e)(2); R.C.M. 502(a)(1).

205Art. 25(a), UCMJ; 10 U.S.C. § 825(a); R.C.M. 502(a)(1)(A).

206 Art. 25(b), UCMJ; 10 U.S.C. § 825(b); R.C.M. 502(a)(1)(B).

207 Art. 25(c), UCMJ; 10 U.S.C. § 825(c); R.C.M. 5@2(1)(C). An accused who is an enlisted servicemember has a
right to request a cournartial with membership consisting entirely of officers or at leastttiirel enlisted members.
Art. 25(c)(2), UCMJ; 10J.S.C. § 825(c)(2); R.C.M. 503(a)(2).

208 Art. 25(e)@), UCMJ; 10U.S.C. § 825(e)(2).

209 Art. 25(e)(1), UCMJ; 10 U.S.C. § 825(e)(1).

210 Arts. 25, 25a, 29, UCMJ; 10 U.S.C. §§ 825, 825a, 829; R.C.M. 501.

211R.C.M. 501(a)(1)(ii), (a)(1)(B)(ii), (a)(2)(B).

212 Art. 16(b)(1), UCMJ; 10 U.S.C. § 816(b)(1); R.C.M. 50@)A)(ii). Before the MJA amendments, both general
and special courtmartial required at least five members in rcapital casesSeel0 U.S.C. § 816 (2000).

213 Art. 25a(a), UCMJ; 10 U.S.C. § 825a(a); R.C.M. 501(a)(1)(B)(i). Before the MJA amendments, general courts

martial in capital cases required at least twelve members, unless twelve members were not reasonablySeailable.

10U.S.C. §825a (2006).

214 Art. 16(b)(3), UCMJ; 10 U.S.C. § 816(b)(3); R.C.M. 501(a)(1)(A)(iii).

215 Art, 29(c), (d), UCMJ; 10U.S.C. § 829(c), (d); R.C.M. 501(a)(1)(A)(iv).

216 Art. 16(c)(1), UCMJ; 10J.S.C. § 816(c)(1); R.C.M. 501(a)(2)(A).

217 Art. 16(c)(2), UCMJ; 10 U.S.C. § 816(c)(2); RM..501(a)(2)(C), (D).

218 Art. 16(b)-(c), UCMJ; 10U.S.C. § 816(b)c). Any commissioned officer may serve as a summary emanttial.

Congressional Research Senice 18

r special amad tgieanle r alh ec ¢ wrdtest@isdsginganmbth® s i t y mu
rve onamatrhf®iTable.uc ¢ nvenimgt audlheoati tme mber s
ty and who, 1in ’ss hep lawirovibeisitg qawutlhdi edy for t he
e, education, training, experi&%¥Amry length of
mm i i d osf fa cneer mbmeanya s fibavitec owwmrrtr ant of ficer s
e accusecd?Emnlnoett ead semmiissimemdd ref finia
accused 1is 29ANos oa cacnu seenrl,i swietdn essesr vlfiocre nt
viindduia 1 who served as a preliminary hearing of
a m€Impboesrs.i bl e, members should not ?8e junior i

who ar

he number of members a convening czwmmhdiadly mus
ntdhe nathwer € hafr ges a’Thestonhhenangusetdhority mu
he number of members raquitrilmads fhdids amutgh aroinz ¢ g pe

ratmacgadimtstypically ?82woin shi stth roefe ecixgchetp tmeombse. r
tal cases (Whesentohaead hus endn rgayadr mb sd¢ o € oM
wel veé&3Smemmedrcsaipn tmdn cas egs reagqmeasac dugsddlmby a
e?¥“d'hame.-c aaimi tnaoln cases, a panel may consist
n alterna
iadnac o natl socuorn smedifbredrfs s, t he accused requests
e trial b

e s specia
béfalehdafimemder|[ oFe dtehrea Ib acro uorft aor



Military Courts-Martial Under the Military Justice Act of 2016

by reas
,Jddge dAd wo

C

h e s t Stc amatuxfdic ecorft iaf ied t o be qualified,

erience, and judicial jutdgmpebymeht

t he ar me ds ufcohr cmei | d firmewnyb’®PMidlgiet airsy ajudges gener
ve terms o0f?FElhelbadgetAdweccayttarGeneral of ¢a
itary judgdywho tapod usdgdidfedmitldiattaer yGejnwed gad s m
ve on generanaradfidlspecial courts

military judge may not be an accuser
¢ me mber smaorft itali @ e & Enecpe rhoeefs @ ¢c c us ed?Befidreoansel.
replace
pl af¥Otmicoen .amacrotwrath s s e mbme it beyr pmod e dima y
isqualificat’® OCmveonri g oadutchhairsiet.i &psr eapnadr et hoeri r s t
mif [Pfetcat ri w ejnuedsgse, .

A
t h
cownratrt s ads semhbedetailing
e X
di
re

aut hority

may

r witne

prosec

or

compete

not S

codytcivili

militar

(
C

[

1

view any report concerningof ha
“HUBUIT O
In general amadrsipael, atvhic@wlh re¢du wse s 1222 ntdh e
defense dbeundettd ithleddldc binakt under regulations pre:
secretar ies of?FTacdl senrdvidcef drsaen chovmasretli alet ail
mu s tju dbgeed voaeo fafiicc e r “me mhfsporfa rteh e Febdacrr ad fo dao @« h ¢
h i ghest St dmwad ofpraoved by the appfiDericamntsee Judge
counsel det ailmar tiindls preeuctittad < gdhbruttesrterdieanlt icad sn s e 1
speciamacoubd smay c¢c ominf ded¢emraend ned t o be
such duties by theéeé®Judge Advocate General.
An achas ea croiugihste teoner al and s pec-mal $BHAmub t
accusdd maybyseh)edillidatrayi lcanmdumtsacad ;
counsel provided by the accused; or (3)
Art. 16(d), UCMJ; 10J.S.C. § 816(d).
219 Art. 26(b), UCMJ; 10J.S.C. § 826(b); R.C.M. 502(c)(1).
220R.C.M. 502(c)(3).
221 Art. 26(c)(1), UCMJ; 10J.S.C. 8826(c)(1); R.C.M. 503(b)(1).
222 Art, 26(d)-(e), UCMJ; 10U.S.C. § 826(d)e).
223R.C.M. 505(e)(1).
224R.C.M. 505(e)(2).
225 Art, 26(c)(2), UCMJ; 10J.S.C. § 826(c)(2).
226 Art. 38(a), UCMJ; 10J.S.C. § 838(a); R.C.M. 502(d)(4).
227 Art. 27(a)(1), UCMJ; 10J.S.C. § 827(a)(1); R.C.M. 501(b), 503(c)(1).
228 Art, 27(b)(1), UCMJ; 10U.S.C. § 827(b); R.C.M. 502(d)(1), (2)(A).
229 Art. 27(c)(1), UCMJ; 10J.S.C. §827(c)(1); R.C.M. 502(d)(2)(A).
230 Art, 27(c)(2), UCMJ; 10J.S.C. § 827(c)(2); R.®1. 502(d)(1)(B).
231 Art. 38(b)(1), UCMJ; 10 U.S.C § 838(b)(1); R.C.M. 506, 1301(e).
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Pretrial Matters
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Before trial by amagretniearla,l cooru nsspeelc ifawdrr teimaclththsaivdee
the oppor tobtiatin witnesses and other evidence an

di scpopvyer’Bwr.ing this process, trial counsel mus ‘1
the defense, including

T t hceonvening order, charge sheet, and any acec
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T rel edvoacnutment s, papers, Jsr podbsjestssi oam; the tri:

tdmames and contact #nformation of witnesses

=

T recowfdg hesaprcrueedcorm¥ictions, if any,;

232 Art. 38(b)(2)(3), UCMJ; 10U.S.C. § 838(b)(2)3). The following persons are, by regulation, not reasonably

available to serve as defense counsel: (1) generals andfflagrs; (2) trial or appellate military judges; (3) trial

counsel; (4) appellate defense or government counsel; (5) principal legal advisors to military commands, organizations,
and agencies; (6) instructors and students at service academies; (7)@oleryeersity students; and (8) members of

the staffs of the Judge Advocates General. R.C.M. 506(b)(1).

233 Art. 38(b)(4), UCMJ; 10U.S.C. § 838(b)(4).

234 Art. 27(a)(2), UCMJ; 10J.S.C. §827(a)(2); R.C.M. 502(d)(3).

235 Art. 27(a)(2), UCMJ; 1QJ.S.C. § 827(gR); R.C.M. 502(d)(3).

236 Art. 27(a)(2), UCMJ; 10J.S.C. §827(a)(2).

237 For an overview of mental capacity determinaticses, the discussiosuprai nMefital Capacity ”

288 Art. 46(a), UCMJ; 1. S. C.  §lIn &cdsé refarned for trial by coumartial, the trial counsel, the defense
counsel, and the courhartial shall have equal opportunity to obtain witnesses and other evidencelideaoze with
such regulations as J) deealsdRICMsAO0ll.e nt may prescribe.?”

29R.C.M. 701(a)(1).
240R.C.M. 701(a)(2).
241R.C.M. 701(a)(3).
22R.C.M. 701(a)(4).

Congressional Research Senice 20



Military Courts-Martial Under the Military Justice Act of 2016

T informantdbncounsel intefihsndto present at sen
T anegyvidence favor®ble to the defense.

Defense counsel must ulmeknetwi saen dd iesvcildoesnec ec, e rt thaci mn a
and t he’s aicnctuesnetd t o uv¥e certain defenses.

Iaddition, both tmag] Bamde dedpptmisen «lo ucnisreclu ms t an
preserve tHWAnNex¢ceptimoali snico whmagteaidel wke he stso
be unavailable to"HEB¢ idygnue¢enithg duimkeonit y,ritmadf.

military judge, after referral, 2decides whether
2U00EUVUaw BUUBEO

Compar enccrtad gend -mpretciiall, csommmésr 3] complktosy a gr e a
simplified®Aps wmmalmmate t i a dc riismian anlonf or um wit hout ¢
anafPAgsinglwhofficedrngt be a lawyer), serves as
fa®®After convening, the of fmacrdri ddxamismtg ket he
chargelasheadlpagpicatsed and the immediately availab
accuddTbe summmarytdabrmust 1 eptolrots @ndyodumengtud aan
may correct the charge sheet?®or amend the charg
Before trial, mahtiabmmasty kolud P¥Dpridg mi has y pr
proceeding, t-lher tsiuanlmamuys tc oiunrftor mrt hdimakgensed) of
natutrke odharges; (2) the right to plead guilty .
and call witnesses; (4) thenmamdainhumayentdgndeget h

t “eight to object rtmoa rtt3®iaal by summary cou

After the preliminary -nparrotciecaeld imug,t “a4ghirvecs st chma mlgec cu
period of time to decide whemalrd®@laflotbbjactcutsedt
object s, t henagtmmdr musdbureturn the case to the

243R.C.M. 701(a)(5).

244R.C.M. 701(a)(6).

245R.C.M. 701(b)

246 Art. 49, UCMJ; 10U.S.C. § 849; R.C.M. 702.
24TR.C.M. 702(a)(2).

248R.C.M. 702(b).

29g5eeR . C. M. 1 Bhé fun€tion of the‘summary coumbartial is to promptly adjudicate minor offenses under a
simple disciplinary proceeding.) .

250 Art. 20, UCMJ; 10 U.S.C§ 820(b)seeMittendorfv. Henry, 425 U.S. 25, 382 (describing the differences
between asummary couia r t i al and civilian c¢criminal prmattalisnbiangs and ho
‘criminal prosecution’ feart "purposes of the Sixth Amendm

251 Art. 16, UCMJ, 10 U.S.C. § 816(d).
252R.C.M. 1304(a)(1).

253R.C.M. 1304(a)(2X4).

254R.C.M. 1304(b)(1).

255R.C.M. 1304(b)(1).

256 R.C.M. 1304(b)(2)(A).
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trial by -maurntmaarly boeagrurmatsi @wfime hh tet 2RA4Echocu s awdnma r y
wratr t ial reads the charges and specifications

0
or other relief, and asks the @%Anusaaed utsoc dp Imaad
lead not guilty or gui lhtayn geer amayy prlefausad tmypla
0
h

cC:

wnratr t i al anno ¢*AQnecse itthse faicncduisnegds .pl eads t o each
e summmanyt colurcalls and examine?®] wiparetsisccw] arm,

257R.C.M. 1304(b)(2)(A).

258 R.C.M. 1304(b)(2)(A).

259 Art. 53a, UCMJ; 10J.S.C. § 853a; R.C.M. 705(a).
260 Art. 53a(1), UCMJ; 10J.S.C. § 853a(1); R.C.M. 705(b).
261R.C.M. 705(h).

262R.C.M. 705(b).

263R.C.M. 705(c)(1).

264 5eeArt. 53a(b)(d), UCMJ; 10U.S.C. § 853a(byd).
265 Art. 53a(a)(2), UCMJ; 10).S.C. § 853a(a)(2).
266R.C.M. 806(a).

267R.C.M. 1304(b)(2)(B).

268 R .C.M. 1304(b)(2)(B)(D).

269R.C.M. 1304(b)(2)(D).

210R.C.M. 1304(b)(2)(E).
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the summmaiymedoubrttain evidence which’stgmddttordis
establishes exteHuating circumstances.

&1 01 UEOWEOE w2, x8 (EEEE " 60U 0 U

A trial by a gemaerrtailalorbesgpamci avffi?Dchaowmmtgopadnsng s e
session, the military judge considers any prel:i
accuss erdi ght 273Toh ec mwncsuesle.d cheosepbwhetohadet oand
wh et hbeer fhtreoif @¢d ¢ me mber s loor#’€E.h eni ini t &t ya ryruafiggdngsa t h «
the accused by reading the charges and specific
charge or 2%Mne caicfciucsaetdi oma.y plead (1) guilty of tF
of the charged offense, but guilty of a lesser
substitutions of t%#H% charges; or (4) not guilty

If the accusbd bwys adncarattridgadl tcoons isting of member
military judge alone), the miP{iTrairayl jcuodugnes eble gainnd
accused mayc halleks@&nigpene mmalr s, or bree gwécsussmtdh bt me m
c o unratr #8Tahli.s pr ocessvoidsnregqumitvhdé enel ¢otion of a ju
trPdChaal l enmgake two forms: (1) challenges for <ca
military judge decides; and (2)e pamrd mphe rnyi Icihtaalr
judge doe$Emaeth sedwicewnay challenge an unlimited
may exercise only 8%hlef paésrjamkptéiosrayl memdlelre bges.e d o n
challenge renmhucddsanlt he umbwerr otfh arne qtuhier end me mber s
authority must det ail -madrdtiitailo nuantl cpetesendbidfi® kiesd 0 t he
After the trial counsel and accused have exerci
selectsdt hambequiofe membmastiol fomdn ¢ hmi wiosutredr s
i mp atnheel me mber s a%®d any alternates.

Followimparnehfei nge members, trial counsel and the
ca$®ach side may preschneesvsicdencsabgmrd te x omitrhee w
evid®%Ve tnes sbees emxuasmtidre a®Faonadt hmay testify remotely

211R.C.M. 1304(b)(2)(E)(iv).

212R.C.M. 901.

213R.C.M. 901(d)(4).

274R.C.M. 901(d)(4), 903.

2715R.C.M. 904.

278R.C.M. 910(a)see alsairt. 45, UCMJ; 10U.S.C. § 845.
2IMR.C.M. 911.

278 Art. 41, UCMJ; 10U.S.C. § 841;R.C.M. 912.

279 SedrED. R.CRIM. P.24.

280 Art. 41, UCMJ; 10U.S.C. § 841;R.C.M. 912.

281 Art. 41, UCMJ; 10U.S.C. § 841; R.C.M. 912.

282 Arts. 29(d), 41, UCMJ; 10).S.C. §§ 829(d), 841.

283 Arts. 29(b), (d), 4142, UCMJ; 10U.S.C. §§ 829(b)d), 841-42.
284R.C.M. 913.

285R.C.M. 91213;seesupranote35.

286 Art. 42(b), UCMJ; 10J.S.C. § &2(b).
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ocedures set ?®No tchenwmdditgrauthdgety or ¢ omma
tempte vteamt or de tsetri 28 iwnigt.ness from te

ce the prosecution has presented its case, an
dge may enter a findnmtg souflpymoomsrtut fegfdi icl#dymt f cerv i ale yn
dit
s

Findings

After the presentation of evidence and, in gene
has ruled on 8%tlheq weasutrit@ds def ibewates and decid
is guilty of each®Thasegec and]l sfypencdidhigesa ¢ awahl 1 ¢ d

charge or s pe emafritciatli am,n tfheamdc amrfaaccused (1) gu
charge, (3)bynorte dgauoikl toyf omdwt al respdonsibility,

Who deter mines the finditmagrst idaelp. e nFdosr otnr -itahles tbyyp es
martial, the officermaretriva In gd eatse rt?Phkea essutntmhaarl yf ichodui
general andmasmpteicailalc ccnosuirsttsing of a military judg
det er mi nes aen df iafffkionugnst.e s at & by gemartaidahbhnd spec
consisting of both members and a military judge
each PfHAtdilnegafstuthif s me mber s must vote to find a
charrges poec?Pbiudcati noc,apiimal tdademayanobdburmpose t h
absent a unanAamypsvatom vtilcati ohdournt dts riachentt sthhoel dt |
ian finding3f not guilty.

Sentencing

e
f thmacouwmaltaddmsdedtheilty of a charge or speci'Ht
e
e

gatlHengppropriate sentence, iné&%4lund isnugmmagrgy a v a

287TR.C.M. 914A14B.

288 Art, 37(a)(2), UCMJ; 10J.S.C. § 837(a)(2).
289R.C.M. 917.

290R.C.M. 915(a).

291 Art. 51(b), UCMJ; 10J.S.C. § 851(h).

292R.C.M. 921.

293R.C.M. 918(a).

2%4R.C.M. 918(a)(1)(2).

2% R.C.M. 1304(b)(2)(G).

296 Art. 51(d), UCMJ; 10J.S.C. § 83(d); R.C.M. 922(b).
297 Art. 51(a), UCMJ; 10J.S.C. § 851(a); R.C.M. 921.

298 Before the MJA amendments, twhirds of members had to agree to find an accused guilty of a charge or
specification, except for cases where the death penalty was mandatory,eduichd a unanimous votsee
10U.S.C. § 852 (2012).

29 Art. 52(a)(3), UCMJ; 1QJ.S.C. § 852(a)(3); R.C.M. 921(c)(2).
300 Art. 52(b)(2), UCMJ; 10U.S.C. § 852(b)(2).

S01R.C.M. 921(c)(3).

3025eeR.C.M. 1001(a)(1).
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rmartial, the officermaretrivailn ga dajsu d%hess stuhnemasreyn t
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s coabnettlodl s exuaslt eadf fi an A sbi)t,1 els2 01b2 0 (1a&)5 , or a
fense specifibdf s ¢ he Secretary of

on rteview of the 'vecocdmmdmdh&t agnantdot hbenSi de
atements submittedgidtbhyeonkenaoagmagmtdherpilt ¢gwuibd i m
sesuspend all or part of the ,srenltoewmecre ,t hdei s a pp
nt &nec econvening aut,hocroiminyutnea(yl onrods wseplétumwdec e o f
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303 Art. 53(b)(2), UCMJ; 10U.S.C. § 853(b)(2).

304 Art. 53(b)(1)(A), UCMJ; 10J.S.C. § 853(b)(1)(A).
305 Art. 25(d)(1)(2), UCMJ; 10U.S.C. § 825(d)(1)2).
306 Art. 52(b)(2), UCMJ; 10U.S.C. § 852(b)(2).
307R.C.M. 1002(a).

308R.C.M. 1002(a). For limits on the types of punishments that summary and specialroautia may imposesee
t h ¥ypé&sof CourtdMartial” s e c¢ thisreport. o f

S09R.C.M. 1002(f).

310 Art, 60, UCMJ; 10 U.S.C. § 860.

3d.

312 National Defense Authorization Act for FY 201Ryh. L. No. 113-66, title XVII, §1702, 127 Stat. 6%, 954 (Dec.
26,2013), codifiedat 10 U.S.C. § 860 (2013).

313pyp, L. No. 114-328, div. E, § 5322, 130 Stat. 2924 (Dec. 23, 2016), codifiedat 10 U.S.C. § 860a.

814 Art, 60a,UCMJ; 10 U.S.C. § 860a; R.C.M. 1107.

315 Art. 60a(e), UCMJ; 10 U.S.C. § 860a(e).
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conduct ors(ch)araes SHfSteenntceen coefs doefa tdmasrngies s al ,
confinement ar e osnubyjmticite ttaor gscupsopdegnasdiso nt ba&t t he s «
sus pchmdecdduf f s a ppot toirn gt feascatbse 1 8 ® O pienkgayt t h e
investigation or pr3Tbheutcongeotit hosowisthbegmmpyegr s on
mandatory mimirmwsm sspeemtdanme selhmeg eneepensgdiceadn recomm
by the mitBTheoyvdmuideggmayumbhdér inhygyr @eas ¢ utbhmé t s ent en
findings of no.fP0Oqnwielctoyh efemri nrgealkeedsdoimncgt th winsc a s e ,
retutronetdhe military jud g?®a nfdocrto meenitcrtyi oonf ifsi nrailp e ufd
appeal

All -meadrdnfal convicbiyvonhenetrwve rawp g alploant et icmed ryt
applicationbley vtileey adc cJ misdegde, Ad347dTdhaet eJ uGdegnee r a 1
Advocate Generadsmdyg, mowiatvt b e¢ heee tfiimidni nags and s

c owunratr ,foiralmay forward the case for3review by the

Appellate Review

Convictions by a -mapretciiaall aorre gseurBgrpapl ¢ actooutmaten a a s1 € D 1
Court of Criminal Appeals 1 f wohsorrs motrenca badlu
conduct or dishonor abl e nditshcehcaoraged, s adficoaat ehd, oofrf iac
c a doert mi d s*?hAipppneaanl. i sa nmda ncdant noomyyhweend t he s entence in
de a®Ar.t i colfe U@GMJ , ¢ nmpiolwietrasr y courts of c¢c-riminal a
martial cases not only for leg¥inshddiicmg em cpyo theu
assessment of the credibility of wi¥ddsdsthe, a p
s er vi coef ccoruirmti anfafl i rmcpopneviicet i on, t he appellant may

316 Art. 60a(c), UCMJ; 10 U.S.C. § 860a(c).

317 Art. 60a(d), UCMJ; 10 U.S.C. § 860a(d).

318 Art. 60a(c)(2), UCMJ; 10 U.S.C. § 860a(c)(2).

319 Art. 60b, UCMJ; 10 U.S.C. § 860b.

320 Art. 60c, UCMJ; 10 U.S.C. § 860c. In the case of a summary guartial, the results are final upon the decision of
the conveningauthority. R.C.M. 1111.

321 Art. 66, UCMJ; 10 U.S.C. § 866. There are three service appellate courts: theMaine Corps Cart of Criminal
Appeals, the Army Court of Criminal Appeals, and the Air Force Court of Criminal Appeals.

322 Art. 69, UCMJ, 10 U.S.C. § 869, R.C.M. 1201

323|g.

324 Military appellate courts are required to review cases over which they have jurisdictios tirdeppellant waives
his or her right to appeal.

325 Art. 66, UCMJ; 10 U.S.C. § 866.

S26R.C.M. 1115.

327 Art. 66(d), UCMJ; 10U.S.C. §866(d)iTe st andard for factual sufficiency revie
of the evidence in the record of tre&mmd making allowances for not personally having heard and seen the witnesses, the

members of the Court of Military Review are themselvesn vi nced of t he accused’s guilt bey
United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).

3%8g5egegUnited States v. Baker, 28 M. J. 121, 122 (C.M. A. 1989)
Court of Military Review [now called Courts of Criminal Appeal] that are unparalleled amongcivilian appellate

tribunals. It not only condersissues of law but also makes factual findings and determines sentence
appropriateness. 7).
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Court of Appealcsesf of PPAtAHde uArtmienda tFeory t 3% U. S. Sup
Review by these courts 1s discretionary.
Supreme Court review by awristt Wwohfe CAAFt hasacopnidwu clt
review, whether mandatory orf odri secxrtertaiodtndairnya, r yo rr
The @owrst njoutr ihsadviect ion to review a de#ial of di
nor does it have jurisdiction to ébnsider denia
Servicewmbhmberpetitiensrdordreanygwreoebief are den:
seek addit iyo ntahlr oruegvhi ecwjolfalt e r@abemphaening for ha
corpus to andtAcdolilkcappddll tcom vaan sAorutl.d Iplrlo vi @der @ n
alternavne 8S8upmeeamef Court review.

Selected Procedural Safeguards

The following table provides examples of consti
in federal c¢criminal ¢ emarmttlshéedhrbd eneidlieftvemashety h ¢ s ne r a |
ador cour tasdeweilsli oanss , pr ovisions of thneo UCMJ] and
effort to proviadll aprawthldarrsiatiivees .11 st of

Table 1. Selected Procedural Safeguards in Federal and Military Courts

Constitutional
Safeguards Federal Court General Courts -Martial

Presumption of If the defendant fails to enter a proper If the defendant fails to enter a proper plet
Innocence plea, a plea of not guilty witie entered a plea of not guilty wilbe entered R.C.M.
OThe princi,| Fed. R. Crim. P.11(a). 910(b).
is a presumption of Defendant is entitled to jury instructios Members of courmartial mustbe
innocence in favor of the explaining that guilt mudbe provedon the instructedt hat t he oaccu:
accused is the evidence beyond a reasonable doubt. presumed to be innocent until the
undoubted law, Taylor v. Kentucky, 436 U.S. 478(1978). accusedds guilt is
axiomatic and Defendantis entitled to appeain court competent evidence beyond a reasonable
elementary, and its without unnecessary physical restraints o d 0 U b t . 6
]?nforc;:etr_nentfllter:]s atthe  giher indicia of guilt, such as appearing ir R.C.M.920(e).
oundation of the ; ; i dici

e ) prison uniform, that may be prejudicial t0 The accusedhallbe properly attiredin
administration of our U . - T
criminal | an Jury. uniform with grade insignia and any

) ) SeeHolbrook v. Flynn, 475 U.S. 560 decorationsto which entitled. Physical
Coffin v. United States, (19gg). restraint shallnot be imposed unless
(1155?9[;)3 432,453 prescribed by the military judge.

' R.C.M.804(e).

329 Art. 67, UCMJ; 10 U.S.C. § 867. The Court of Appeals for the Armed Forces (CAAF) is a civilian court composed
of five civilian judges appointed by the Presitlefirt. 142, UCMJ, 10 U.S.C. § 942.

330The U.S. Supreme Court did not have jurisdiction over decisions of the CAAF until Congress grantedit in 1984,
Military Justice Act of 1983Pub. L. N0.98-2098 10(a)(1), 97 Stat. 1393, codifiedat 28 U.S.C. § 1259.

33128 U.S.C. §1259.
332 Art. 67a, UCMJ; 10 U.S.C. § 867a.

333|g.
3345eeBurns v. Wilson, 346 U.S. 137,138 0 ( 1953) (noting that “because of the pe
civil and military law,” c¢civilian courts’ consideration of

civil «c¢ase sv’Brow 330 U.5 408, 7H (1250)}.
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Constitutional
Safeguards

Federal Court

General Courts -Martial

Right to Remain

Silent

0 No p e.shalbbe
compelled in any
criminal case to be a
witness against himself
.0

Amendment V.

Incriminaing statements made by
defendant under duress or without prior
Mirandawarning are inadmissible as
evidence of guilt in a criminal trial. Mirand
v. Arizona, 384 U.S. 436 (1966).

Before a junyis allowedto hear evidence
of a defendantodrs cc
must determine that itvas voluntarily
given

18 U.S.C.§3501.

Coerced confessions or confessions made
without statutory equivalent of Miranda
warning are notadmissible as evidence.
Art. 31, UCMJ, 10 U.S.&831.

The prosecutor must notify the defense of
any incriminating statements made by the
accused that are relevant to the cagsgor

to the arraignment. Motions to suppress
such statements muste madeprior to
pleading.

Freedom from
Unreason able
Searches & Seizures
0The right
to be secure... against
unreasonable searches

and seizures, shall not bt

violated; no Warrants
shall issue, butupon
probable cause.. 6
Amendment V.

Evidence, including derivative evidence,
gained throgh unreasonable searches an
seizures mape excludedn court. Boyd v.
United States, 116 U.S. 616 (1886);
Nardone v. United States, 308 U.S. 338
(1939); Fed.R. Crim. P. 41.

A search warrant issued by a magistrate
on a showing of probable cause is
generdly required for law enforcement
agents toconduct a search ofn area
where the subject has a reasonable
expectation of privacy, including searches
and seizures of telephone or other
communications and emissions of heat al
other phenomena detectable withneans
other than humarsensesKatz v. United
States, 389 U.S. 347 (1967).

Evidence resulting from overseas searche
of American property by foreign officials i
admissible unless foreign police conduct
shocks judicial conscience or participatior
by U.Sagents is so substantial as to
render the action that of the United
States. United States v. Barona, 56 F.3d
1087 Oth Cir. 1995).

Mil. R. Evid304.
OEvidence obtained
unlawful search or seizure ... is inadmissib

against the accused
exceqions apply.
Mil. R. Evid311.

OAut horizati obeomlar s
written, and maybe issuedby a military
judge or an officer in command of the aree¢
to be searchedor if the area is not under
military control, with authority over
persons subjectd military law or the law
of war. It must be based on probable caus

Mil. R. Evid315.

Interception of wire and oral
communications within the United States
requires judicial application in accordance
with federal law.

R.C.M. 703AMil. R. Evid317.

A search conducted by foreign officials is
unlawful only if the accused is subject to
0gross anatdr ebarturheanlt .

Mil. R. Evid311().

Assistance of
Effective Counsel

ol n all cri
prosecutions, the
accused shall enjoy the
right ... to have the
Assistance of Counsel
for his

Amendment VI.

def

Defendants in criminal cases have the rig
to representation by an attorney atall
stages of prosecution. The defendant ma
hire an attorney or, if indigent, have
counsel appointed e
expense. If two or more cadefendantsre
representedby one attorney, the court
mustinquire as to whether conflict of
interest exists.

Fed. R. Crim. P. 44.

Conversations between attorneys and
clients are privileged. Fed. R. Evid250

Procedures for esuring adequate
representation of defendangse outlined
at 18 U.S.C. 83005 (capital cases) and
3006A.

The defendant has a right to military
counsel at government expense. The
defendant may choose counsel, if that
attorney is reasonably available, anaym
hire a civilian attorneyn addition to
military counsel.

Art 38, UCMJ, 10 U.S.C§838.

Appointed counsel mudbe certified as
qualified and may not be someone who he
taken any partin theinvestigation or
prosecution, unless explicitly requested by
the defendant.

Art. 27, UCMJ, 10 U.S.8827.

The attorneyclient privilegeis honored
Mil. R. Evid502.
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Constitutional
Safeguards

Federal Court

General Courts -Martial

Right to Indictment
and Presentment

ONo person
to answer for a capital,
or otherwise infamous
crime, unlesson a
presentment or
indictment of a Grand
Jury, except in cases
arising in the land or
naval forces, or in the
Militia, when in actual
service in time of War
or public danger..6

Amendment V.

Whenthe accused ifacesan infamous
punishment if convicted, he has the right
toinsist that he notbe tried except on the
accusation of a grand juriEx parte

Wilson, 114 U.S. 417 (1885); Fed.R. Crir
P.7.

Jurors mustbe selectedfrom a fair cross
section of the community; otherwise, an
accused can challenge the indictment. 2¢&
U.SC. $1861-1878

Once an indictments given its scope may
not be increasedAmendments to an
indictment mustundergo furthergrand

jury process

Ex parteBain, 121 U.S. 1 (1887).

The right to indictment by grand juris
explicitly excluded n 0 c agiathe a
land or naval force

Amendment V.

Whenever an offensé allegedthe
commander is responsible faritiatinga
preliminary inquiry and deciding how to
dispose of the offens&k.C.M.303-06.

Right to Written
Statement of
Charges

0 | ncrirainall
prosecutions, the
accused shall enjoy the
right ... to be informed

of the nature and cause
of the accusation . . 6

Amendment VI.

Defendanthas arightto be informed of
the nature ofthe charge withsufficiently
reasonablecertainty to allow for
preparation of defense.

Cook v. United States, 138 U.S. 157
(1891).

Charges and specifications must signed
under oath and made known to the
accused as soon as practicable. Art. 30,
UCMJ, 10 U.S.C§830.

Right to be Present
at Trial

The Confrontation
Clause of Amendment VI
guarantees
right to be present in the
courtroom at every
stage of his trial.

lllinois v. Allen, 397 U.S.
337(1970).

oThe language, history, and logic of Rule
43 support a straightforward
interpretation that prohibits he trial in
absentiaf a defendantwho is not present
at the beginning of tria.

Crosby v. United States, 506 U.S. 255, 2i
(1993); Fed.R. Crim. P. 43.

When the defendanknowingly absents

himself from court during trial, court may
oproceed nilke mdnnet and a |
with |like effect as

Diaz v. United States, 223 U.S. 442,455
(1912).

The presence ofhe accused is required
during arraignment, at the plea, and at
every stage of the couttnartial unless the
accused waives the rigihty voluntarily
absenting him or herself from the
proceedings after the arraignment or by
persisting in conduct that justifies the trial
judge in ordering the removal of the
accused from th@roceedings.

R.C.M.804.

Prohibiton Against
Ex Post Facto Crimes

O0No e baw
shall be pa
Art. I, 89, cl. 3.

Congressgenerallymay not pass a law
punishing condudhat wasnot a crime
when perpetrated, increasing the possible
sentence for a crime, orreducing the

g o v er n evelentiay Hurderfior a
crime.

Calder v. Bull, 3 Dall. (3 U.S.) 386 (1798
Ex Parte Garland71 U.S. 3331867).

Courts-martial will not enforce an ex post
facto law, including increasing amount of
pay to be forfeited for specific crimes.
United Statesv. Gorski, 47 M.J. 370
(C.AAF.1997).
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Constitutional
Safeguards Federal Court General Courts -Martial

Protection Against Jeopardy attaches once the jusysworn Double jeopardy clause appli€SeeWade
Double Jeopardy or where there is nqury, when the first v. Hunter, 336U.S 684, 68889 (1949).
O[N] or shall any person ~ €videnceis presened. If the trial is Art. 44, UCMJ prohibits double jeopardy
be subject for the same ~ términated after jeopardy has attached,a ( ¢ 3| | ed o f o rproedes fgre o
offence to be twice put ~ Sécond trial may be barred in a court jeopardy to attach aftethe impanelment of
in jeopardy of life or under the same sovereign, particularly  members, or in a courmartial by judge
limb. . . 6 where it is prosecutorial conduct that only, after theintroduction of evidence.

brings about the termination of the trial.

Amendment V. o . 10U.S.C8844.

. lllinois v. Somerville, 410 U.S.&18L973). . L
Subject to General courtmartial proceedings
sovereignthat considereda federal trial for double
is, federal and state jeopardy purposed-ormer jeopardy does
courts may prosecute an not result from charges broughtin state or
individual for the same foreign courts, although cowtnartialin
conduct without such casess disfavored
violating the clause. United States v. Stokes, 12 M.J. 229 (C.M
United States v. Gamble, 1982).

139 S. Ct. 1960 (2019).
( ) Once military authorities have turned

servicenember over to civil authorities for
trial, military may have waived jurisdiction
for that crime, although it may be possible
to charge the individual for another crime
arising from the same condu8ee54 Am.
QR 2D, Military and Civil Defense§®27-

28.
Speedy & Public Trial Trial must begirwithin seventy days of In gereral, accused mudte broughtto trial
ol n al l ¢ r i 1 indictment or original appearance before within 120 days of the preferral of charges
prosecutions, the court. or the imposition of restraint, whichever
accused shall enjoy the 18U.S.C.§3161. dateis earliest.
right to a speedy and Closure of the courtroom during trial R.C.M.707(a).
public trial,... 6 proceedingss justifiedonly if (1) the The right to a public trial applies in coutts
Amendment VI. proponent of closure advances an martial butis not absolute.

overriding interest likly to be prejudiced; R ¢ M.806.
(2) the closure is no broader than
necessary(3) the trial court considers
reasonable alternatives to closure; af#j
the trial court makes findings adequatetc

support closure. o
) demonstratesan overriding need to do so
SeeWaller v. Georgia, 467 U.S. 39,48  gnqthe closure is no broader than

(1984). necessary.

United States v. Grunden, 2 81.116 CMA
1977).

The militay trial judge may exclude the
public from portions of a proceedintpr
the purpose of protectingclassified
information if the prosecution

Burden & Standard of Defendant is entitled to jury instructions Members of courmartial mustbe

Proof clarifying that the prosecution hasthe instructedthat the burden of proof to

Due Process requires burden of presenting evidence sufficient t establish guilsiupon the government and
the prosecution to prove Prove guilt beyond a reasonable doubt.  that any_reasonable doubt mulse

the defendantguilty of ~ Cool v. United States, 409 U.S. 100 resolved in favor of the defendant.

each element of a crime (1978). R.C.M.920(e).

beyond a reasonable

doubt.

In re Winship, 397 U.S.
358(1970).
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Constitutional
Safeguards Federal Court General Courts -Martial
Privilege Against Self - Defendant may not be compelled to No person subject to the UCMJ may
Incrimination testify. Jury may ndbe instructedthat compel any person to answer incriminating
ONo person guilt maybe inferredf r om t h e d questions. Art. 31(a) UCMJ, 10 U.S.C.
refusal to testify. §831(a).

compelled in any
criminal case to be a Griffin v. California, 380 U.S. 609 (1965). Defendant may not be compelled to give

w_itness agginst Witnesses may not be compelled to give testimo_nythat isimmaterial or ptentially
himsele . 6 testimony that maybe incriminatingunless degrading. Art. 31(c),UCMJ, 10 U.S.C.
Amendment V. givenimmunity for that testimony. §831(c).
18 U.S.C.§6002. No adverse inference is t?e drawnfrom
a defendantds refus
questions or testify at courmatrtial.
Mil. R. Evid301(f).
Witnesses may not be compelled to give
testimony that maybe incriminating unless
granted immunity for that testimony by a
general courtmartial convening authority,
as authorized by the Attorney General, if
required.
18 U.S.C§6002;R.C.M.704.
Right to Examine or Rules of Evidence prohibit generally the Hearsay rules apply as in federal court.
Have Examined introduction at trial of statements made il R. Evid801-807
Adverse Witnesses out of court to prove the truth of the ital d .
o | nerirainall matter stated unless the declarant is Ibn caplga (I:_ases,f swom epcIJsmons may n
prosecutions, the available for crosexamination at trial e usedn lieu o witness, uniess c_o_un
 HIE (hearsay rule). matrtial is treated as nowapitalor itis
accused shall enjoy the . introducedby the defense.
right ... to be confronted Fed. R. Evid. 86807 Att. 49, UCMJ10 U.S.C§ 849
with the witnesses The governments required todisclose to T o '
against him..6 defendant any relevant evidence in its
Amendment VI. possession or that may become known

through due diligence.
Fed. R. Crim. P.16.

Right to Compulsory Defendants have the right to subpcgn Defendants before coustnartial have the
Process to Obtain witnesses to testify in their defense. The right to compel appearance of witnesses
Witnesses court may punish witnesses who fail to  necessary to their defense.

ol n all criappean R.C.M.703.

prosecutions, the Fed. R. Crim. P.Rule 17. Process to compel witnesses in court
accused shall enjoy the martial cases is to be similar to the proces
right ... to have used in federal courts.

compulsory process for
obtaining witnesses in hi
favor...0

Amendment VI.

Art. 46, UCMJ, 10 U.S.& 846.
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Constitutional
Safeguards

Federal Court

General Courts -Martial

Right to Trial by
Impartial Judge

0 T Hudicial Power of
the United States, shall
be vested in one
supreme Court, adin ...
inferior courts.... The
Judges ... shall hold their
Offices during good
Behaviour, and shall
receive for their
Services,a
Compensation, which
shall not be diminished
during their Continuance
in Office. 6

Article 11181.

The independence dhe judiciary from

the other branches was established to
ensure trialsare decidedimpartially,
without the Opotent
ot her branches of ¢
United States v. Will, 449 U.S. 200, 218
(1980).

Judges with a pecuniary interest in the
outcome of a case or other conflicts of
interest are disqualifiecand must recuse
themselves.

28U.S.C.8455.

A qualified military judgis detailedto
preside over the courmartial. The
convening authority may not prepare or
review any reportconcerningthe
performance or effectiveness of the militar
judge.

Art. 26, UCMJ, 10 U.S.& 826.

Article 37, UCMJ, prohibits unlawful
commandinfluence of courtamartial
through admonishment, censure, or
reprimand of its members by the convenin
authority or commanding officer, or any
unlawful attempt by a person subject to th
UCMJ to coerce or influence the action of
a courtmartial or convening authority.

Art. 37, UCMJ, 10 U.S.&837.

Right to Trial By
Impartial Jury

0The Trial
except inCases of
Impeachment, shall be b
Jury..6

Art 11182 cl. 3.

oln all
prosecutions, the
accused shall enjoy the
right to a ... trial, by an
impartial jury of the
state...6

Amendment VI.

crii

The pool from which juriesare drawn
must represent a fiacross section of the
community.

Taylor v. Louisiana, 419 U.S. 522 (1975)

There must further be measures to ensur
individual jurors selectedire not biased
(i.e., thevoir direprocess).

Lewis v. United States, 146 U.S. 370
(1892);seefFed. R. CrimP. 24
(peremptory challenges).

The trial mustbe conductedn a manner
designed to avoid exposure of the jury to
prejudicial material or undueinfluence. If
the locality of the trial has been so
saturated with publicity about a case that
it is impossible @ assure jurors will nobe
affectedby prejudice, the defendantis
entitled to a change of venue.

Irvin v. Dowd, 366 U.S. 717 (1961).

A military accused hasno Sixth
Amendment right to a trial by petit jury.

Ex ParteQuirin, 317 U.S. 1, 390 (1942)
(dicta).

However,06 Congress has
by members atacourmar t i al . 6

United States v. Witham, 4MJ297,301
(1997); Art. 25, UCMJ, 10 U.S.€825.

The Sixth Amendment requirement that
the jury be impartial applies to court
martial members and covers not only the
selection of individual jurors, but also their
conduct during the trial proceedings and
the subsequendeliberations.

United States v. Landt, 55 M.J. 293
(C.AAF.2001).

Theabsencef a right to trial by jury
precludes criminal trial of civilians by cour
martial.

Reid v. Covert, 354 U.S. 1 (1957); Kinselle

v. United Stateex rel Singleton, 361 U.S.
234 (1960).

Right to Appeal to
Independent
Reviewing Authority

0The Privile
Writ of Habeas Corpus
shall not be suspended,
unless when in Cases of
Rebellion or Invasion the
public Safety may require
it.6

Article 189cl. 2.

Originally, the writ ofhabeas corpus
permitted collateral attack upon a
prisonerds convicti
court lacked subject matter jurisdiction. It
later evolved into an avenue for the
challenge of federal and state convictions
on other due process grounds, to
determine whethem pri soner ¢
is contrary to the Constitution or laws or
treaties of the United States.

28 U.S.C. §2241-2255

The writ of habeas corpuprovides the
primary means by whiclthose sentenced
by military court, having exhausted military
appeals, aachallenge a conviction or
sentence in a civilian court. The scope of
matters that a court will address is
narrower than challenges of federal or
state convictions.

Burns v. Wilson, 346 U.S. 137 (1953).
However, Congress created a civilian
court, the Court of Appeals for the Armed

Forces, to review military caset0 U.S.C.
§ 867.
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Protection Against
Excessive Penalties

OExcessive
be required, nor
excessive fines imposed,
nor cruel and unusual
puns hments ir

Amendment VIII.

The death penalty is ngter se
unconstitutional, butits discriminatory ani
arbitrary imposition may be, and the deat
penalty may not be automatic.

SeeGregg v. Georgia, 428 U.S. 153 (197
18 U.S.C.83592 (mitigatig /aggravating
circumstances).

When the death penalty malye imposed
the defendanmustbe provided a list of
potential jurors and witnesses, unless the
court findsthat such actiormight
ojeopardize the life or safety of any
persond

18U.5.C.§3432.

A special hearin@ heldto determine
whether the death sentence is warranted.

18U.5.C.§3593.

Death mayonly be adjudgeébr certain
crimes where the defendaig foundguilty
by unanimous vote of 2 court-matrtial
members.Prior to arraignment, the tal
counsel must give the defense written
notice of aggravating factors the
prosecution intends to prove.

R.C.M1004.

Aut hor

JenniferK. Elsea
Legislative Attorney

Disclai

This document wasrepared by the Congressional Research Service (CRS). CRS serves as nonpatrtisan

Information

Jonathan M. Gaffney
Legislative Attorney

mer

shared staffto congressional committees and Members of Congress. It operates solely at the behestofand

underthe direction of Congress. Information in a CRS Report shotittbrrelied upon for purposes other
than public understanding of information that has been provided by CRS to Members of Congress in
institutional
subject to copyght protectionin the United States. Any CRS Report may be reproduced and distributed in
its entirety without permission from CRS. However, as a CRS Report may include copyrighted images or

connection

with CRS’s

role.

material from a third party, you may needto obtain the permigdithe copyright holder if you wish to

copy orotherwise use

copyrighted material.

CRS

Congressional Research Se

nice R46503 - VERSION 2 - NEW

33

Repor



